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0/0 THE COMMISSIONER (APPEALS), CENTRAL TAX,
'ITT<ll'rcl or 4hr a GI, 7Floor, GST Building,

=f air. Ne2afaa Near Polytechnic,
''Cf qm, Ambavc.di, Ahmedabad-380015

3ilJ-.citlcllti,~~-380015
Ec>Jtf,cffl : 079 - 26305136

~r cr,r 4r=I \f<i lTTlT Name & Address of the Appellant/ Respondent
Mis QX KPO Services.

Ahmedabad

~: 079-26305065

flt 3GT in alga (sr&ta) TI i:nfu,
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. SD-02/Ref/03/VJP/2017-18~: 27/04/20'17 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South

'tT

er, ~ x-mm: File No: V2(ST)/28/EA-2/Ahd-l/2017-1B
Stay Appl.No. NA/2017-18

~3TrnT ~ Order-In-Appeal Nos. AHM-EXCUS-001-APP-262-2017-18
~ Date : 23-01-2018 urm ~ ef>'l ~ Date of Issue _s7po

al{ anf@ s 379 art 3riats armra aat ? at a s arr uf zenfenf Rt aar n em 31far@! Ft
3r8 zn gerur arr4ea rga <ITT" x-lcITTlT t I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one niay be against such order, to the appropriate authority in the following way :

and al qt yr)err 3mar
Revision application to Government of India :

(4) #)a Gara zyca 34f@1fzm, 1994 at err 3ra ft an mgmi aR i q@is enu t su--arr ca em 4vgi
a siafa gr)err am?ea 3rf) "'1mf. 1Tffil "fRcl1R, fclm +inaa, zrGra R@mt, ajf if, #fa €)a aa, via nri, ma{ Rat
: 110001 cr,r ef>'l 'GIA) ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

...,,.... _Ministry of Finance, Department of Revenue, 4111 Floor, Jeevan Deep Building, Parliament Street, New
i~1fJeH'li· - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
~ proviso to sub-section (1) of Section-35 ibid:

(jj) afe m a grf a mr i wra tfl If mar Rs4 rum zn or mar n fhf ·rvzr l r&
1TO'm1TR 'f'i i:frc;f 'R vlTff s"IZ i:rrrf r:i, m feat vgtn u ugr i a& g [a#l aar # m fcl,xfr 1j1%frJR ii z nr af! 4fl5It #

cfRr.l ~ if I(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warel1ouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

() zafe zyn a zprr au Ra na a are (u zn pm a) fufa fan rut mrc tl
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("m) nra # age fas#l lg zar gt f.TTT[fmr ,m;J 1:Jx m <-JIB m fcrfrr:rroT r-i 3qi) gyca aa Ha u Gu
can Rade a# mm a urr ma # ae f# rg u q?futfa &1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if snraa a unread zrcmarfr ui szql #fez ru t m{ & sit a or?r ui zu arr -c;ti
f1WI qrfa 3mrgaa, arf a gt uRa cIT Wfl! CJ7< a arafa a1ffm (i2) 1998 'cITTT 109 ~
Raga Rag g et

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ ~ ~ (3fl.Tlcq) RTTr=rrcrffi. 2001 a fzua 9 * 3iw@ faff{e qua in zg--o ii a1 ufzii ii.
)fa a?gr 4R am2z fa Reita fh mra #ta pea--or? vi ar#ta 3er #6 ah-at 4Rii # rer
'3°ftm 3WfGrf fclRrr ufAT &fl~ I '3-z.fm W2.T {illffi ~- <ITT ~fttt cB" 3ic'fr@ 'cITTT 35-~ ii ferfRa {!)') cB" :),•IT!F'I

# qd aer €m--s 4mart 4) IR i\'t m;fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 200·1 within 3 months from the date on which
the order sought to be appealed against is co111municated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) ~fclwr 377)ea a arr urgi ica van gq al4 q) za 3++a a "ITT ill ffl 200/- CJm1 :fJ"ITfl cl~ ~
3ITT gi ir m gm la a ar 61 ill 1000/- l p$ha zyrar 61 uTI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#t zyn, za)a Gurr ya ga hara 34hfta urn@rat a uR 3r8ca:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) tu na zyc 3rf@1fm, 1944 #) arr 3s--4/3s-z 3inf­

under Section 35B/ 35E of CEA, 1944 an apJeal lies to :-

(a) uafiRr qRw 2 (4)a i a arm a srcra #61 3rfh, 3rf)it a mm f zyca, z#)z
nra yc gi vaa 3r41ta =nzaf@roar (fr@) #l qfa @fr 41Rea, 3rerarz i al-20, 4
~ -gm:cfccYf cfil-ltl\30,s, T-fETfUfr ''PH. 3WTc:TmG-38C01i3

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Megha1i Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) :1b::>ve.
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The appeal to the Appellate Tribunal shall oe filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at leastshould be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuR? s am?gt i a{ pa nzii atma &ht ? Rt r@ta pa site feg 4t cfiT 1.J1TITA '3"ll°1Z@an fhu um arRe z qr zha g ft fa fa rahqi aa a fer zrenRe1f 3rfltzu
mrznf@raur at va 37fl u €aal al va zm4at fhza unar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

D
(5)

(6)

0

.-ll Ill I c'1 ll ~ 3~ 1970 "lf2-TT mim:@ l aryqR--1 a siaf ReffRa fhg 3rga a 3r4ea u
Te art zaenfenf fufu If@rat a am2zur 4l ya IR u 6.6.so h a 1rz1cu yea
feae an ztaf1
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za 3it iqf@era mi at firv av cfTC'l Rll1TI ) 3h f ezn 3naffa fan ura & vi1 8hye,
aha snaa zrca vi var 3rfl)a rzrf@raw (arzuff4fen) fr, 1os2 fRea &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Trbunal (Procedure) Rules, 1982.

tn zycn, ha urea gycan vi hara 3rflRnf@raw (Rrez), ,f 3rah1 a nr i
air nir (Demand) i s (Penalty;) nl 10% 4a srm al 34fear ? 1zri@, 31f@)urn a 3 1o. " "'
~~~ t- !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

afar3Ia eyed 3ll ar ask 3irair, snf@a zta "a4er Rs aiw"Duty Demanded)

(i) (section) is n As azafeufr 4rf@r;
(ii) [@rn a1rahr4 hf@geRfa.
(iii) crdlzAfr as frzrm 6 aazr 2zrf3.

(4)

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat C·edit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr 3r2gr # 4f 34h if@aur h Tar ski sycss 3rrar e«ea a avg Rafa t a m-f fc!;-rr •W \n;:ci1 <11

10% 37a1ta r 3it szi ha avg faarRa zit aa ciUs <);' 10% 3raar r sr pat ]
3 0

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."
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: : ORDER-IN- APPEAL : :

The Assistant Commissioner, CGST, Division-VI, Ahmedabad (South)
(hereinafter referred to as 'appellant') has filed the present appeal against the
Order-in-Original number SD-02/REF-03/VIP/2017-18 dated· 27.04.2017
(hereinafter referred to as 'impugned order') passed in the matter of refund

claim filed by M/s. QX KPO Services Pvt. Ltd., 201 & 401, GNFC Info Tower, S.
G. Highway, Bodakdev, Ahmedabad (hereinafter referred to as 'respondents');

2. Briefly facts of the case are that the appellants are registered with the
Service Tax Department under the category of "Rent-a-Cab Service, Security/

Detective Agency Service, Manpower Recruitment/ Supply Agency Service,
Business Auxiliary Service, Legal Consultancy Service' and holding Registration
No. AAACQ1087GST00l. They filed a refund claim o 29,70,889/- on
30.01.2017 for the period April 2016 to June 2016 under Notification number
27/2012-C.E.(NT) dated 18.06.2012 (hereinafter referred to as 'the said
Notification' for sake of brevity) before the proper authority in prescribed

0

\

format. The adjudicating authority, vide the impugned order, rejected an

amount of 5,75,853/- and allowed rest of the amount or 23,95,036/- in
terms of Notification number 27/2012-C.E.(NT) dated 18.06.2012 read with
Section 11B of the Central Excise Act,1944 made applicable to the Service Tax
matter vide Section 83 of the Finance Act,1994

3. The impugned order was reviewed by the Principal Commissioner of
Central Goods & Service Tax, Ahmedabad (South) and issued review order
number 14/2017-18 dated 02.08.2017 for filing appeal under section 84(1) of
the Finance Act, 1994 on the ground that the impugned order is not legal and
proper and the refund was sanctioned erroneously. The appellant claimed that
during pre-audit verification, it was pointed out that the refund is inadmissible
and liable for rejection on the ground that the respondents are a subsidiary of
UK based company M/s. QX Limited and both the companies are merely
distinct persons as provided in item (b) of explanation 3 of Section 65B(44) of
the Finance Act and accordingly, the service provided by the respondents to
M/s. QX Limited cannot be termed as export as per Rule (6A4) Export of
Services Rules, 1994.

4. Personal hearing in both the matters was granted and held on
22.01.2018. Shri Tushar Shah, Chartered Accountant, appeared before me on
behalf of the respondents and argued that they are distinct person and ~ ~alci>? r3;.rA cs, ,

different legal entities. He further claimed that the department's appeal is ti ~:,;c..._.. '- :-/_·::_?_ -:."?'_,.,,
14"'°~'(''

barred and fled additional submission. $ vpg? 3
3 ? ?5• 0° 4e°4, ah;6° ·
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I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral and written submissions made
by the respondents at the time of personal hearing.

6. At the onset, I find that the respondents have submitted before
me that they are incorporated under the Companies Act, 1956 (now
Companies Act, 2013) and they claimec that this is quite sufficient to
establish the fact that they are legally independent entity. They further

argued that their financial dependence en their parent company cannot
deny their existence as an independent entity. As per clause (1) of rule
6A of Service Tax rules, any service provided or agreed to be provided shall be

treated as export of service if all the below mentioned conditions satisfied

cumulatively-

A. The provider of service is located in the taxable territory:­
The first condition to be satisfied is that the service provider must be

located in the taxable territory. Under section 65B(52) of the act, the
term 'taxable territory' means the territory to which the provisions of

the act apply.

B. The Recipient ofservice is located outside India :- The second

condition to be satisfied is that the recipient of service (service

receiver) must be located outside India. This means that the service

receiver must be located outside the territorial limits of India,

including the State ofJammu & Kashmir.

C. The service is not a service specified in section 66D of the
Act :- The third condition to be satisfied is that the service must not

be a service specified in the Negative List spelt out in section 66D of

the Act.

D. The place of provision of the service outside India :- The

forth condition to be satisfied is that the place of provision of the

service must be outside India. The fulfillment of this condition will

have to be determined in accordance with the place of provision of

service laid down in Rules 3 to 14 of the PPP Rules.

E. The payment of such service has been received by the
provider of service in convertible foreign exchange :- The fifth

condition to be satisfied ls that the payment for the service in question
must have been received by the provider of that service in convertible

foreign exchange. The term 'convertible foreign exchange' has not

been defined in the act or the Rules. Generally, the term is understood

to mean 'foreign exchange which is for the time being treated by the
Reserve Bank of India as convertible foreign exchange for the
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purposes of the Foreign Exchange Regulation Act, 1973 and any rules

made thereunder'.

F. THe provider of service and recipient of service are not
merely establishments of a distinct person in accordance with
item (b) of Explanation 3 of clause (44) of section 65B of the
Act :- This is the sixth and final condition that must be satisfied. This

is deeming provision which carves out an exception to the general rule
that only services provided by a person to another person are taxable.

The fiction created was to ensure that inter se provision of services

between such persons, deemed to be separate persons would be
taxable. The sixth condition stipulates that the provider of service and

recipient of service should not be merely establishments of a distinct

person referred to above. In effect, if a person has one establishment
in a taxable territory and another establishment in a non-taxable

territory, services provided by the former to the latter will not be

treated as 'export of service'.

-a

·O

Now, I find that the appellant has concluded that the respondents are
merely establishment of their UK based parent company, and decided
that the services they are providing cannot be qualified as export of

services. Here once it is established by the adjudicating authority in
the impugned order that the respondents are merely an establishment
of the M/s. QX Limited, UK and decided that it cannot be qualified as
export of services then he should have looked into the taxability of the

service as the respondents have not paid the Service Tax on the so
called export of services and also to examine the availability of Cenvat
credit to the respondents. Going through the impugned order, I could
not find any discussion about the taxability of the said service provided
by the respondents. In view of the above, it can be concluded that case is

required to be remanded back for fresh consideration for reasons;

i) Reliance placed by the appellants in the case of Tandus Flooring
India Private Limited, in Ruling No.AAR/ST/03/2013, Application No.
AAR/44/ST12/12-13 decided on August 26, 2013 which has not been
examined by the adjudicating authority thus it is felt necessary to remand
the case to examine the above referred citation. Also, the department had
filed a writ petition before the Hon'ble High Court of Karnataka. The
adjudicating authority should also take reference from the judgment of
the Hon'ble High Court of Karnataka [2015(39)S.T.R. 424(Kar.)] passed in
response to the said writ.
ii) Once service are held to be not the export of services then

adjudicating authority had to examine the taxability of servi~ce~,~ .~~-~-a-_s:/•1/1;>2
•°5,5roded y the aelants as they have not aid service Ta¥ °" {Pj Ep%?hy f%

B o », s±5 %} «- 3
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so called export of services and also to examine the availability of

Cenvat credit to the appellants.
iii) It is further felt that department must have issued protective
demand show cause notice for recovery of wrongly/erroneously paid

refund as department has reviewed the impugned order, the said
protective demand should not be decided until unless the remand
matters are decided by the adjudicating authority, to avoid multiple

litigation on similar issue.

7. In view of above discussions I, hereby remand the case back to

adjudicating authority to decide the matter a fresh in view of discussion at

paragraph 6 above.

8.

0
8. The appeals filed by the appellant stand disposed off in above terms.
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To,
M/s QX KPO Services Pvt. Ltd.,
201 & 401, GNFC Info Tower,

S. G. Highway, Bodakdev,

Ahmedabad-380 054.

Copy To:-
1. The Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad.

2. The Commissioner, Central Tax, Ahmedabad (South).
3. The Assistant/Deputy Commissioner, CGST, Division-VI (Vastrapur),

Ahmedabad (South).
4. The Assistant Commissioner, (System) Central Tax, Ahmedabad

(South).

~File.
6. P.A. File.
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